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JUN 2 1 2004
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PolIut~onControl Board
CommonwealthEdisonCompany

Petitioner,

V.

Illinois EnvironmentalProtectionAgency,
Respondent.

)
)
) PCBO4-215
)
)
)
)
)

TradeSecretAppeal

NOTICE OF FILING

To:
RobbLayman
SallyA. Carter
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

Byron F. Taylor
ChanteD. Spann
SidleyAustin Brown& Wood LLP
Bank OnePlaza
10 S. Dearborn
Chicago,IL 60603

PLEASETAKE NOTICEthat I havetodayfiled with theOffice of theClerk of
thePollution ControlBoardtheSIERRACLUB’S Motion ForInterventionandthe
Appearanceof its attorneys,copiesofwhich areherewithserveduflon~ou.

Dated: June21, 2004

Keith Harley
ChicagoLegal Clinic, Inc.
205 W. Monroe,

4
th Floor

Chicago,IL 60606
(312) 726-2938
(312) 726-5206(fax)
kharley@kentlaw.edu

KeithHarley



RECE WEDCLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 212004

CommonwealthEdisonCompany ) ~ ~
Petitioner, )

) PCBO4-215
) TradeSecretAppeal

v. )
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

APPEARANCE

KEITH HARLEY and ANNIE PIKE, herebyentertheappearanceof theSIERRA
CLUB, andtheirappearanceasCounselfor theSIERRACLUB, in theabovematter.

Keith Harley
Oneoftheattorneysfor SIB CLUB

Date: June21,2004

Keith Harley
AnniePike
ChicagoLegal Clinic, Inc.
205 W. MOnroe,

4
th Floor

Chicago,IL 60606
(312)726-2938
(312)726-5206(fax)
kharley@kentlaw.edu



RECE WEDCLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 212004

STATE OF ILLINOISCommonwealthEdisonCompany ) pollution Control Board
Petitioner, )

) PCBO4-215
) TradeSecretAppeal

v. )
)

Illinois EnvironmentalProtectionAgency, )
Respondent. )

MOTION FOR INTERVENTION

NOW COMESTHE SIERRACLUB, by andthroughits attorneys,KEITH

HARLEY andANNIE PIKE oftheCHICAGO LEGAL CLINIC, INC., andrespectfully

submitthis Motion for Interventionpursuantto 35 Ill. Adm. Code101.402.In supportof

this motion, theSIERRACLUB statesthefollowing:

1. On oraboutFebruary12, 2004,theSIERRACLUB submittedan

ElectronicFreedomofInformationAct requestto theILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY (“IEPA”) seekingall documentssubmittedto IEPA by

COMMONWEALTH EDISONCOMPANY (“CornEd”) in responseto an information

requestunderSection114 oftheCleanAir Act, 42 U.S.C. § 7414(c).

2. TheSIERRACLUB is anot-for-profit environmentalgroupwith 26,000

membersin Illinois. It works on behalfof its membersandthe generalpublic to restore

cleanandhealthyair to Illinois and to protectIllinois lakes,rivers andstreamsfrom

pollutants.

3. Therecordsrequestedby theSIERRACLUB relateto 1EPAoversightof

coal-firedpowerplantsand CornEd’scompliancewith requirementsthat originatein the

CleanAir Act andIllinois EnvironmentalProtectionAct.

4. Petitioner,CornEdformerlyownedandoperated9 coal-generatedpower
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plantsthataresubjectto the CleanAir Act and otherfederalandstateenvironmental

laws.

5. Respondent,Illinois EnvironmentalProtectionAgencyis astateagency

authorized,amongotherthings,to implementandenforcefederalandstate

environmentallaws.

6. At thetime it submitteddocumentsto theIEPA, CornEdassertedtrade

secretprotectionpursuantto 415 ILCS 5/7.1 and35111. Adm.Code130.200etseq.,

seekingto preventpublic disclosureofthesedocuments.

7. On or aboutApril 23, 2004,theIEPA grantedCornEd’srequestfor trade

secretprotectionin partanddeniedit in part.

8. In its April 23, 2004 letter,IEPA indicatedthat it would ceaseprotecting

informationnot subjectto tradesecretprotectionunlessJEPAwasservedwith noticeof

filing of aPetitionfor Review. A copyof this letterwassentto the SIERRACLUB

becauseof its pendingFreedomof InformationAct request.

9. On or aboutJune2, 2004,CornEdfiled a “PetitionFor ReviewofIllinois

EnvironmentalProtectionAgency’sDenialof TradeSecretProtection.”

10. This Motion hasbeenfiled in atimelymannerbecause,upon

informationandbelief, theIEPA hasnot yet filed its first responsivepleadingto

CornEd’sPetitionandno hearingdatehasbeensetto determineCornEd’sappeal.

11. TheSIERRACLUB requeststhat it be allowedto interveneon the

basisthatthefinal orderoftheIPCB mayadverselyaffect andmateriallyprejudiceits

interests.

12. Title 35 oftheIllinois AdministrativeCode,Section101.402(d)(3),
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allows for interventionwhenapartymaybeadverselyaffectedby a final Board orderon

thereleaseofinformation.

13. Becauseit hasapendingFreedomofInformationAct requestfor the

informationthat is thesubjectofthis proceeding,the SIERRACLUB will beadversely

affectedif thefinal decisionof theIllinois Pollution ControlBoardprohibitsreleasing

someor all ofthe informationto it.

14. Moreover,Title 35, Section101.402(d)(2),oftheIllinois Administrative

Codeallows for interventionwhenapartymaybemateriallyprejudicedabsent

intervening.

15. Failure to allow theSIERRACLUB to intervenemaymateriallyprejudice

it in severalways,including thefollowing:

a. preventingtheSIERRACLUB from makingan adequaterecordof its

interestsin thehearingbeforetheBoardin theeventthat SIERRA

CLUB decidesto appealanyadversedecisionregardingthereleaseof

therequestedrecordsby theIPCB asauthorizedby Illinois statute,

415 ILCS 4/41 andIll. Adm. Code130.201(b).

b. preventingit from adequatelyrepresentingtheinterestsof its

membersandthepublic at largein havingaccessto information

compiledbytheIEPA.

c. preventingtheSIERRA CLUB and thepublic at largefrom gaininga

betterunderstandingof howtheIEPA enforceslawsandregulations

relatedto air andwaterpollution in keepingwith thepublic’s right to

educateitselfon theenvironmentalprotectionprocess;
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d. preventingtheSIERRACLUB andthepublic atlargefrom gaininga

well-groundedunderstandingof thecompliancestatusofCornEdand,

in turn, evaluatingopportunitiesfor membersofthepublic to

participatein efforts to remedyanynon-compliance.

16. Oneof thestatedgoalsoftheIllinois GeneralAssemblyin enactingthe

Illinois EnvironmentalProtectionAct is to increasepublic participationin protectingthe

environment.415 ILCS § 5/2(a)(v). Thisgoal is facilitatedin partby allowing thepublic

accessto therecordsof theIEPA, with certainwell-known exceptions.Thepublic’s right

to haveaccessto theserecordsis underscoredby theIllinois FreedomofInformationAct,

5 ILCS 140/1,Section114 (c) oftheCleanAir Act andSection7 oftheIllinois

EnvironmentalProtectionAct, all of whichareintendedto allow thefree flow of

information to thegeneralpublic, including theSIERRACLUB.

17. Forthepartiesalreadyinvolved in this appeal,the.focusofthehearingis to

determinewhetherComEd’srecordsareprotectedfrom disclosureto theSIERRACLUB

becausetheyaretradesecrets.

18. TheSIERRACLUB’S focusin this hearingis altogetherdifferentand

involvescreatingarecordof thepublic’s interestsin havingaccessto information

consistentwith Illinois andfederallaw. TheSIERRACLUB is not seekingto

participatein theseproceedingsin orderto gainaccessto thedisputeddocumentsprior to

a final IPCB decisionon thetradesecretprotectionissue.

19. Allowing theSIERRA CLUB to intervenewill notundulydelaythese
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CERTIFICATE OF SERVICE

I, KEITH HARLEY, an attorney,certify that truecopiesof theforegoingSierraClub’s
Motion For InterventionandtheAppearanceof its attorneysweremailedby First Class
Mail, by depositingthesamein theU.S. Mail depositorylocatedat 220 WestMonroe,
Chicago,Illinois, in an envelopewith sufficientpostageprepaidon June21, 2004, to the
following:

Robb Layman
Sally A. Carter
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

By:__________
Keith Harley

ChicagoLegal Clinic, Inc.
205 W. Monroe,

4
th Floor

Chicago,IL 60606
(312)726-2938

Byron F. Taylor
ChanteD. Spann
SidleyAustin Brown & Wood LLP
Bank OnePlaza
10 5. Dearborn
Chicago,IL 60603


